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I would like to sincerely thank the Conference organizers for this invitation to speak to
you.

This short presentation and paper will consider the impacts of globalization on the nature
and permanence of employment, and some practical implications for employers. Being a
legal scholar, and speaking to a gathering of legal counsel, 1 will focus on implications
for the legal regulation of workplace relations. In order to do this, | will need to reflect
on the policy and political considerations mediating the relationship between
globalization and workplace regulation.

I will begin by briefly outlining key findings from the literature on the impacts of
globalization on the nature and permanence of employment. | will then consider whether
it makes sense for Canadian jurisdictions to seek competitive advantage through
deregulation, and how policy makers should take into account the costs of regulation in
light of globalization. Next I will briefly reflect political trends associated with
globalization, including increased demand for social protection, and the potential for
politics of fear, resentment and backlash. Finally, I will present brief conclusions on the
implications for employers in the here and now.

1. Impacts of Globalization on Employment

Globalization of goods and services markets has changed where and how many
Canadians are employed. More Canadians work in traded sectors: according to the World
Bank the value of trade (imports and exports) stood at 64% in 2016, following a jagged
but steady upward trend since 1960 when it stood at 35%,* and exports as a percentage of
GDP followed a similar path, rising from 17% to 31% during that time.?

With increasing international economic integration, the sectoral composition of the
Canadian economy shifted in response to international competitive pressures. Much of
this restructuring took place early in globalization’s “second wave”, that is, in the 1980s
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<http://data.worldbank.org/indicator/NE.EXP.GNFS.ZS?locations=CA>.



and 1990s. Those decades witnessed the shuttering of many labour-intensive
manufacturing employers, for example in textiles and clothing.

Trade and foreign direct investment have created opportunities for the creation of good,
high-paying jobs. Canada’s leading export sectors are now very capital-intensive, with
labour costs representing about one fifth of total production costs.® Research indicates
that, at least in manufacturing, foreign ownership in and exporting from Canada are
associated with significantly higher rates of pay. This is due in part to the scale,
technology and skills of the workforce in such production facilities.*

However, increased exposure to international competition is probably also in part
responsible for stagnating incomes in the middle of Canada’s income distribution. Many
Canadian firms must now compete with foreign producers for market share in Canada. In
internationally integrated industries, employers are often in a position to reproduce both
the technological sophistication of production facilities and the training of their
workforce in many locations around the world. Compensation costs may matter a great
deal at the margin in determining market share and the location of production. The
offshoring/de-localization of manufacturing is, of course, well advanced in the
industrialized world. The offshoring/de-localization of services has only just begun, and
is likely to accelerate with increased Internet connectivity.® The growing mobility of
investment and production thus enhances employer bargaining power. These mobility
effects are amplified by changes in the relative scarcities of capital and labour in the
internationally traded economy. As Richard Freeman points out, the integration of China,
India and the former communist bloc countries into the international trading system
effectively doubled the global labour supply while adding relatively little capital.®
Emerging economies in which labour is relatively abundant often have significant unit
labour cost advantages in particular economic sectors. The forces of supply and demand
can, therefore, exert downwards pressure on wages in traded industries. The weight of
research indicates that globalization of production appears to be, in part, responsible for
the stagnation of middle class incomes, increased income inequality and an increase in
capital’s share of national income in the industrialized world.” It is also important to note
that workers displaced from jobs as a result of restructuring (because of trade or for other
reasons), especially older and long-service workers, tend to experience significant
declines in real income over the long term.®
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Furthermore, increased exposure to trade has also brought increased exposure to volatility
in product and service markets. The success of many exporters is tied to the fluctuating
value of the Canadian dollar, and/or to unstable commodity prices. The appreciation of
the Canadian dollar during the first decade of the 21 century was associated with a
marked shift in the composition of Canadian exports from manufacturing to energy
products.® That trend has largely reversed itself in recent years with falling energy prices
and the depreciation of the Canadian dollar.°

The increased exposure of manufacturing to currency fluctuations may account in part for
the greater cyclical variation in job stability that Statistics Canada has observed in that
sector, and for significantly lower job stability in that sector in the depths of the most
recent recession.*!

There is however no evidence in the available research that globalization of goods and
services markets has otherwise caused any erosion in the permanence of Canadian
employment. The limited research available on job stability in Canada indicates that it
changed little between the mid-1970s and 2008, the period during which the export
share of Canada’s GDP increased most dramatically (after which it declined and has
more recently began to recover). Researchers have found that job retention rates in
Canada (the likelihood that a worker will remain in his or her job for a given period of
time, say one year, or four years) fell somewhat in the 1980s, particularly for the less well
educated and for younger men, but since then have increased (subject to fluctuations
associated with the business cycle) for workers at all levels of job tenure, from junior
employees to the most senior ones.™® This secular trend appears in part due to the ageing
of the workforce (older workers are statistically less likely to seek or obtain new
employment), increased educational attainment, and increased attachment of women to
the labour force.* Whatever its causes, it is not consistent with the proposition that
international trade has eroded the permanence of employment. Once researchers control
for age, gender and education, Canadian job stability measures are remarkably stable over
the decades in which our exposure to trade grew.

This observation might seem to contradict the view, often expressed in public policy
discourse, that precarious employment is on the rise. But it does not necessarily. Job
retention statistics measure the likelihoods of actual durations of employment, not
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whether employees are offered an assurance of continued employment or conversely
whether an employer expressly disclaims such assurance. So it is quite possible that more
employees may experience the precariousness of lack of assurance, for example by being
hired on temporary contracts, while most employees tend to remain in their jobs as long
as ever.

There was in fact a significant increase in precarious employment during the period of
advancing international economic integration. Research indicates that between the mid-
1980s and the early 2000s the proportion of Canadians holding temporary or part-time
jobs, or self-employed on their own account, rose from about 25% to about 32%.° Since
that time, self-employment, temporary employment and part-time employment have held
relatively steady as a percentage of overall employment in Canada, fluctuating inversely
with the business cycle.

To what extent, if any, does globalization account for increased precariousness in
Canada? Existing research does not provide a clear answer to this question. On the one
hand, temporary employment may provide a buffer against costs of restructuring in
response to market instability created by currency exchange rate volatility, or the threat
that a new international competitor will emerge to claim some of a firm’s market share.
Temporary and part-time employment may also serve as a cost containment strategy,
given the apparently widespread practice of paying such employees significantly less
than permanent, full-time employees.!’ But there appears to be no research indicating that
the use of temporary and part-time workers is more widespread in traded than in non-
traded sectors. In manufacturing, a heavily traded sector, part-time employment is less
widespread than elsewhere in the economy.8 The literature suggests that the many
drivers of precarious employment include opportunities to “fissure” employment
relationships to drive down costs and avoid liability through new forms of business
organization, new just-in-time staffing technologies permitting cost reductions, pressures
for profitability on a quarterly basis resulting from financialized ownership structures,
and of course competitive and fast moving pressures in markets for products and
services.*® While globalization of goods and services markets may further incentivize or
reinforce the use of such strategies or ownership structures, there is no evidence
indicating that it mandates them in industrialized countries like Canada, or that it is a
primary driver behind their use.

To sum up, globalization of good and services markets has shifted the sectoral
composition of the Canadian economy and reinforced the capital intensity of our leading
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export industries. It has created relatively high paying jobs in leading export sectors,
while also contributing to downward pressures wages in import competing sectors,
especially manufacturing. These pressures have contributed to the stagnation of real
incomes in the Canadian middle class. Globalization does not appear to have affected job
stability at the level of the length of time that jobs last or the likelihood that an employee
will be laid off or quit. There has long been considerable job creation and destruction
each year in the North American economy - with about 10% of jobs per year being
destroyed by restructuring or insolvency?® - but globalization does not appear to have
significantly changed the rate at which these things take place. Globalization may have
contributed to increased precariousness in the form of increased use of part-time or
temporary employment, but the primary drivers of such increases in North America
appear to lie elsewhere.

2. Policy Considerations - Globalization and Workplace Law

In light of these observations, how should those responsible for regulating Canadian
workplaces respond to globalization? Does it make sense for Canadian jurisdictions to
seek competitive advantage through deregulation? How should policy makers take into
account the costs of regulation in light of globalization?

| have argued elsewhere, and continue to maintain, that globalization should not play a
major role in driving the direction of Canadian workplace regulation today. | do not think
that it makes sense to pursue competitive advantage through deregulation of workplaces.
In my view the costs of workplace regulation should continue to be balanced against
potential benefits, using evidence-based policy analysis and according to the preferences
of the electorate. Globalization continues to leave Canadian labour and employment
policy makers with considerable room to maneuver.

Here are four reasons why I think this.

First, we cannot compete with developing countries on the basis of labour costs, so
deregulating for that purpose would be a futile gesture. When production is located in or
outsourced to developing countries it is most often because of significant unit labour cost
advantages grounded in a relatively abundant supply of labour, and because of the
relative unimportance of other potential sources of locational advantage, like the quality
of infrastructure or governance. To the extent that Canadian workplace laws add to
Canadian labour costs, the addition is generally a relatively small fraction of total labour
costs, let alone of total production costs.?! Reducing that additional cost will not make a
significant difference to the unit labour cost advantages of the developing world. (Note
that the same can be said about raising labour standards in the developing world, a topic
for another day.)

Second, Canada’s main competitive advantages, like those of the most competitive
economies in the world, far outweigh any advantage that could be secured by

20 Riddell, supra note 8 at 223.
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deregulation of workplaces, and position us well to compete with both developing and
industrialized economies.

One way to put Canadian competitiveness into perspective is by looking at the annual
international competitiveness rankings of the World Economic Forum (WEF),?? which
are derived from surveys of business leaders around the world. These rankings are not
based on the actual causes of competitive success in investment and trade markets, but
they are useful because they measure perceptions of competitive advantage and
disadvantage held by international investment decision-makers.?

According to those rankings, some of the most competitive economies in the world rely
upon advantages similar to Canada’s: good government, the quality of health and
education systems, and a sound financial sector. They enjoy considerable room to set
their own labour and employment laws. In fact, on at least three of the WEF’s five labour
and employment law-related indicators of competitiveness, four of the ten most
competitive countries in the world ranked lower than Canada.?*

These observations are consistent with the fact that most international trade and
investment continues to flow between wealthy industrialized countries. Foreign direct
investment flows into those countries to gain access to large markets, resource and
technological endowments, good infrastructure, a skilled workforce, political stability,
and the rule of law.? In comparison to these advantages, the unit labour cost impacts of
most labour and employment laws are modest. Similar advantages probably account for
the continued competitiveness of industrialized countries in international trade.?® Of
course, all other things being equal, one might still expect that trade and investment flows
will be driven by unit labour cost differences. There is some evidence that certain labour
standards adversely affect competitiveness in supply chain contracting for labour-
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intensive goods production.?” But the point is that all other things are very often not
equal, particularly in attracting foreign direct investment.

One might object that our main competitor is the United States, a highly competitive
industrialized country with relatively weak labour and employment laws by industrialized
country standards, so that other things are relatively equal. Indeed the first thing that
emerges from comparing the 2016-2017 WEF competitiveness rankings of Canada and
the US is their similarity on many criteria: infrastructure, technological readiness and
goods market efficiency.?®

Looking beyond those similarities, however, each country has a series of distinct and
important advantages that are likely to make competition for investment between the two
countries complex and multifaceted. The US has advantages in business sophistication
(nine top-twenty rankings versus Canada’s four, and higher rankings than Canada on
each indicator), in innovation (six top-ten rankings versus one, with much higher
rankings on five of seven indicators),? in market size (not surprisingly), and in labour
market efficiency (seven top-twenty rankings versus six, with large differences on three
of ten indicators).

On the other side of the scorecard, Canada had a pronounced advantage in perceptions of
the quality of its macroeconomic environment (ranked 41%, compared to the US 71% place
ranking), as well its institutional environment — that is, government law-making,
regulation, and enforcement processes. Here Canada held thirteen indicator rankings in
the top twenty countries in the world, compared to six for the US, and ranked
significantly higher on ten of the twenty-one indicators. Canada also held an advantage in
perceptions of the quality of its health and primary education systems, with Canada
outpacing the US on life expectancy and quality of primary education — the two
indicators of greatest relevance in comparisons between industrialized countries. Canada
was also significantly ahead in perceptions of the quality of its post-secondary math and
science education and ranked slightly above the US in perceptions of the general quality
of its post-secondary education.* It is also worth noting that for employers who provide
health insurance benefits to their employees, Canada’s public health care system
significantly reduces total labour costs.%
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Of course, such rankings present only a snapshot in time. In the longer term, productivity
growth is probably the most important determinant of competitive advantage.®? In this
respect, Canadians have reason for concern. Canada’s productivity growth rate has
lagged behind that of the US for many years, and the gap in those rates shows no sign of
narrowing.®® The reasons for it have proven somewhat elusive, despite much study,** but
the existing research does not suggest that Canada's productivity problems stem from its
regulatory environment.®® Current thinking points elsewhere, toward aspects of private
sector business decision-making that lead to low levels of investment in research and
development, keep Canadian firms disproportionately small, and avoid creative
destruction in highly competitive markets.3® While some of these phenomena may be
related to Canada's internal trade rules or its tax law and policy, there is no suggestion in
the literature that labour and employment law is to blame.

All of this suggests that Canada need not compete for investment on the basis of US-style
labour and employment laws. Any competitive disadvantage that Canada’s labour and
employment laws might create in relation to the US in attracting international investment
is probably small in relation to other differences between the two countries.

Third, some regulations are productivity enhancing, despite the costs that they impose.
Labour and employment laws can foster productivity in a number of ways. Some laws
correct for well-documented market failures that lead to relatively unproductive work
practices. For example, occupational safety and health laws often correct for employee
information failures and optimism bias, and keep employers from externalizing the costs
of injuries and illnesses®” which may reduce the productivity of individual enterprises and
harm the overall productivity of an economy, by depriving them of the skills and talents
of workers who would otherwise be available to continue in productive employment.®
Mandated, universal standards such as access to maternity leave or to reasonable
accommodation of disabilities may eliminate adverse selection problems faced by
individual employers who, in the absence of a universal requirement, would be inclined

32 Andrew Sharpe, “Unbundling Canada’s Weak Productivity Performance: The Way Forward” (2010)
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to offer such benefits in order to recruit from the widest possible talent pool and to foster
employee commitment.3® Such mandated standards can also enhance the efficiency of
labour markets by supporting greater labour force participation by women and minority
groups.*® As for wrongful dismissal and employment protection provisions, such as
termination notice or severance pay requirements, they may (if appropriately designed)
eliminate adverse selection problems for employers while giving employees an incentive
to acquire firm-specific skills and to put forth more effort.** Advance notice requirements
can enhance labour market efficiency in the event of layoffs by helping workers find jobs
that make full use of their skills and experience.*? The introduction of minimum wages
and occupational safety and health laws have at times had a “shock effect”, improving
productivity by providing incentives to eliminate low productivity practices based on
piece rate systems.*® Collective bargaining has at times had similar effects, leading to
modernization of production systems and to higher levels of worker commitment and
training.**

Of course, to the extent that they directly or indirectly increase costs to employers or slow
adjustment to markets or technological innovations, labour and employment laws may
impede investment in productivity-enhancing organizational or technological changes.*®
Laws, for example, that impose excessive costs upon employers for terminating the
employment of redundant employees or stipulate outdated and inefficient means of
achieving health and safety protection can have this effect.

Whether workplace laws help or hinder productivity will therefore depend upon their
design—whether they strike the right balance between competing incentives.
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Additionally, especially in the case of collective bargaining laws, the effects may depend
upon national histories of labour relations which affect the capacity of parties to trust
each other and cooperate over the longer term.*8

Fourth, as I will discuss immediately below, it may be bad politics to deregulate
workplaces in response to globalization, deepening social divisions and undermining
support for an open international trading system.

3. The Politics of Globalization and Workplace Change

As discussed in Part 1, globalization brings with it both opportunities for growth and the
creation of good jobs, and risks associated with market volatility and heightened
international competition. It creates winners and losers, and the gains and losses have not
been evenly distributed. On the one side of the ledger are increased export opportunities,
especially for leading enterprises that tend to create good jobs in Canada, and increased
foreign direct investment in advanced production facilities in Canada. There is also the
fact that Canada is a trading nation, with a very significant share of its employment
dependent on access to foreign markets. On the other side of the ledger, displaced
employees tend to suffer significant and long-term income loss, while globalization
contributes to the stagnation of real incomes for the middle class. The latter issue has
taken on growing political salience in recent years, not only in Canada, but throughout
the industrialized world. Given the great doubling of the global labour supply and the
coming wave of global outsourcing of service provision, those issues are only likely to
take on greater importance in coming years.

It is not surprising that globalization and trade have long been and are currently subject to
ambivalent and even contradictory political impulses. Political scientists have observed
for quite some time that increased international economic integration is associated with
increased political pressure for social protection in industrialized countries.*’

The post-World War Il international trading system was designed with a solution to these
tensions in mind: a grand bargain form of “embedded liberalism” in which states would
seek to ensure full employment and provide social protection and fair labour standards to
their working people, and in which states would not compete on the basis of low labour
standards.*® While embedded liberalism did operate more or less as intended for many
years, there is a growing awareness within industrialized country electorates that this
“postwar bargain” has come undone. This sense has, over the past two decades, gradually
returned to industrialized country politics a volatile, contradictory mix of stances towards
trade openness. The trend represented by the anti-trade rhetoric of Donald Trump is not a

46 See e.g. Belot, Boone & Van Ours supra note 41 (discussing conditions under which employment
protection laws can enhance welfare); Aidt & Tzanatos, supra note Error! Bookmark not defined.
(discussing conditions affecting the relationship between collective bargaining and economic performance).
47 See for example Geoffrey Garrett, Partisan Politics in the Global Economy (Cambridge: Cambridge
University Press, 1998)

48 Kevin Banks, Trade, Labor and International Governance (SJD Dissertation, Harvard University, 2003),
at 428-459; and Ethan Kapstein, “Workers and the World Economy: Breaking the Postwar Bargain Foreign
Affairs” (1996) 75:3 Foreign Affairs 16 [Kapstein].



momentary aberration. In an important article written for Foreign Affairs in 1996, Ethan
Kapstein said the following:

It is hardly sensationalist to claim that in the absence of broad-based policies
and programs designed to help working people, political debate in the United
States and many other countries will soon turn sour. Populists and
demagogues of various stripes will finds “solutions” to contemporary
problems in protectionism and xenophobia. Indeed, in every industrialized
nation, such figures are on the campaign trail. Growing income inequality,
job insecurity, and unemployment are widely seen as the flip side of
globalization. That perception must be changed if Western leaders wish to
maintain the international system their predecessors created. After all, the
fate of the global economy ultimately rests on domestic politics in its
constituent states.*®

Sound familiar? Kapstein was pointing to a wave of reaction against unevenly
distributed gains and losses associated with the global economy (and many other things)
in the mid-1990s. But the underlying economic trends producing those reactions have
changed little since that time. Today’s recurrences are hardly surprising.

Seeking to deregulate workplaces in response to globalization is not only likely to arouse
resentment among those adversely affected by globalization. It may extend some of that
resentment to the rest of the population, since labour and employment legislation applies
broadly to the working population, and workers tend to believe that they benefit from it.

The main problem here is not that this may create pressure to reform the international
trading system. (In my view at least, there is certainly a lot of room for improvement.)
The problem is that such politics may undermine support for a basic political orientation
towards openness to international trade. Canada has long depended on this pillar of the
post-World War 11 economic order. The architects of that order saw it as fundamental to
the economic and political stability of the international economic system. Experience
suggests that they were right about this.

Given these risks of resentment and reaction, and that workplace deregulation is not
required to compete internationally, it is perhaps not surprising that Canadian
governments have not responded systematically to international economic integration
with a “race to the bottom” in workplace legislation. My earlier research indicates that in
the first decade of the 2000s Canadian governments acted more in accordance with their
political stripes than any constraint imposed by globalization. *® That is, in my view, as it
should be.

But political parties and governments have at times sought to justify deregulation as a
required response to globalization. I think that this line of argument needlessly confuses
and inflames political discourse.

49 Kapstein, supra note 47 at 17.
%0 Banks, supra note 3 at 453-459.



4. Some Implications for Employers in Canada Today

The implications of this analysis for employers can be stated quite briefly. Globalization
will continue to create cost competitiveness pressures for many employers. My respectful
suggestion is that employers respond to those pressures through market mechanisms: at
the bargaining table and in the boardroom, and not by lobbying politicians to deregulate
or not to regulate in the interests of international competitiveness. Arguments about
workplace regulation or deregulation should and can be made on other grounds. Shaping
Canadian labour and employment law as a defensive response to globalization would be
bad policy, and may fuel a divisive and counterproductive politics.



